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Sales and Use Tax Collection from Remote Sellers after Wayfair 
By Ryan M. Bergan, Economist and Fiscal Analyst 

 
On June 21, 2018, the United States Supreme Court issued its ruling in the case of South 
Dakota v. Wayfair, Inc.1 The decision opened the door for states to require more out-of-state 
(or "remote") sellers to collect and remit sales or use tax on sales made to their residents. 
Many wonder why a state cannot require all remote sellers to collect and remit taxes and how 
the new standards are different from previous standards. This article will answer those 
questions as well as explain what action the State of Michigan has already taken, how much 
revenue is expected from the changes, what actions are being taken or considered by other 
states and the Federal government, the challenges Michigan could face related to these 
changes, and what action the Legislature could take in response to the Wayfair decision.  
 
Background 
 
All but five states (Alaska,2 Delaware, Montana, New Hampshire, and Oregon) assess a tax 
on the sale of selected goods and services. Sales tax rates vary by state, and many states 
also allow local units to levy a separate sales tax. Most states with a sales tax also assess a 
complementary use tax at the same rate that applies to items purchased in another state for 
use in the home state.  
 
When the seller and the purchaser are located in different states, as is often the case with mail-
order and e-commerce sales, there is a question of who is responsible for remitting the tax 
owed. In many cases, the seller is responsible for remitting sales or use tax to the purchaser's 
home state. In cases where the seller is not required to - and does not - remit the tax, the 
purchaser generally is responsible for remitting use tax on the sale. However, individuals tend 
to underreport untaxed sales and compliance rates are low. This gives states an incentive to 
require remote sellers to remit sales or use tax on purchases. 
 
In the absence of Federal legislation governing the interstate collection of sales and use tax, 
the U.S. Supreme Court has attempted to balance the interests of remote sellers with the 
interests of states to efficiently collect taxes owed.3 In prior cases, the Court has held that in 
order for a state to impose a tax collection requirement on an out-of-state seller, the law must 
satisfy the Due Process Clause and the "dormant" Commerce Clause.4  Both require there to 
be some type of connection, or "nexus", between the state and the remote seller before the 

                                                

1 585 U.S. ___ (2018). 
2 While Alaska has no statewide sales tax, it does allow local units to asses a sales tax. 
3 See Southern Pacific Co. v. Arizona ex rel. Sullivan, 325 U.S. 761 (1945); National Bellas Hess, Inc. 
v. Department of Revenue III., 386 U.S. 753 (1967); Quill Corp. v. North Dakota, 504 U.S. 298 (1992); 
and South Dakota v. Wayfair, Inc., 585 U.S. ___ (2018).  
4 The Due Process Clause is found in Section 1 of the 14th Amendment, which prohibits states from 
denying any person life, liberty, or property without due process of law. The Commerce Clause, in 
Article I, Section 8, gives Congress the power to regulate commerce among the states. The "dormant" 
Commerce Clause is the implicit prohibition against states' passing legislation that discriminates 
against or excessively burdens interstate commerce. 
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state can impose obligations on the seller. The Due Process Clause requires a sufficient nexus 
so that the state has provided some benefit for which it may ask something in return, and so 
that the seller has fair warning that its activities may be subject to the state's jurisdiction. The 
dormant Commerce Clause requires a nexus to ensure that the tax collection requirement does 
not impermissibly burden interstate commerce. Sellers have argued that the collection 
requirement can be burdensome, as there are thousands of different sales and use tax 
jurisdictions with different rates and even different definitions of what is to be taxed or not 
taxed. Over time, however, computer software has made it less burdensome to calculate and 
remit the tax to the proper jurisdictions. 
 
History 
 
The U.S. Supreme Court explained the currently-accepted framework for state taxation in 
Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977). A state can require a remote seller 
to collect a tax so long as that tax (1) applies to an activity with a substantial nexus with the 
taxing state, (2) is fairly apportioned, (3) does not discriminate against interstate commerce, 
and (4) is fairly related to the services the state provides. Requirements (2) through (4) 
generally are satisfied when reviewing attempts by states to require remote sellers to collect 
sales or use taxes. The question at issue in the relevant cases has been what constitutes a 
"substantial nexus" with the taxing state? 
 
For decades, the Supreme Court held that in order to establish nexus, the seller must have a 
physical presence in the state.5 This requirement is most obviously met when a seller owns 
property - like stores, warehouses, or office space - in the state. In 1999, the Michigan 
Department of Treasury addressed use tax nexus standards with Revenue Administrative 
Bulletin (RAB) 1999-1. The bulletin laid out the requirements for determining whether an out-
of-state seller had physical presence in Michigan. The requirements included having an 
employee reside or be present in Michigan for at least two days, or owning, renting, leasing, 
or maintaining real or tangible personal property in Michigan, among other things. The RAB 
also established that these activities could be conducted by agents, representatives, 
independent contractors, brokers, or others, acting on the behalf of the remote seller, when 
the property was used in the representation of the remote seller or for activities to establish or 
maintain a market in Michigan.  
 
In an effort to collect taxes from more sellers, Michigan and other states enacted "click-through 
nexus" statutes, which established that online firms had nexus with the state if they allowed a 
state-based seller to refer potential purchasers to their websites.6 A Senate Fiscal Agency 
analysis of the bills, published in 2015, estimated the change would increase total sales and 
use tax collections by $60 million per year. Prior to establishing "click-through nexus", Michigan 
also adopted conforming legislation as part of the Streamlined Sales and Use Tax Agreement 

                                                

5 See National Bellas Hess, Inc. v. Department of Revenue Ill., 386 U.S. 753 (1967); and Quill Corp. v. 
North Dakota, 504 U.S. 298 (1992). 
6 Michigan passed this law in 2014 with Public Acts 553 and 554 of 2014 (together often called the 
Michigan Main Street Fairness Act), and the Department of Treasury implemented the changes with 
RAB 2015-22. 
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(SSUTA), which was designed to make it easier for remote sellers to calculate and remit sales 
and use tax to participating states. The agreement primarily created standardized definitions 
of items, which each state could then choose to either tax or exempt. Sellers can voluntarily 
agree to participate and take advantage of a number of processes and rules that simplify tax 
collection. Sellers also have access to certified sales tax administration software that may be 
subsidized by the states, the simplicity of having one identification number to file and pay taxes 
in all member states, and a central location to update registration information with all 24 
member states at once.7  
 
Despite the efforts to collect sales tax from remote sellers, the Michigan Department of 
Treasury's Office of Revenue and Tax Analysis estimated that under current law (before the 
Wayfair decision), the revenue loss under e-commerce and mail-order sales would be 
approximately $389.1 million in fiscal year (FY) 2017-18. 
 
South Dakota v. Wayfair, Inc. and Michigan's Response 
 
In 2016, South Dakota enacted a law requiring out-of-state sellers that, on an annual basis, 
delivered more than $100,000 in goods or services into the state or had more than 200 
transactions with residents of the state, to collect and remit sales tax. The Act was not 
retroactive and included provisions to be stayed until the constitutionality of the law had been 
clearly established. The law was challenged by Wayfair, Inc., Overstock.com, Inc., and 
Newegg, Inc., all of which were companies that met the minimum requirements of the Act to 
collect and remit sales tax, but had no employees or real estate in South Dakota and did not 
collect sales tax from South Dakota residents. South Dakota conceded that the law could not 
survive under the standard set under Bellas Hess and Quill, but asked the court to review those 
earlier decisions. The case made its way to the United States Supreme Court and, on June 
21, 2018, the Court ruled in favor of South Dakota. The Court held that the physical presence 
rule was unsound and incorrect, and overruled Bellas Hess and Quill. In the absence of those 
decisions, it stated the only consideration was whether the tax applied to an activity with a 
substantial nexus with the taxing state, referred to as "economic presence nexus" or "economic 
nexus". The Court held that since the Act only applies to sellers who engage in a significant 
quantity of business in the state, those sellers had sufficient nexus with South Dakota to allow 
the imposition of the tax collection requirement.  
 
In response to the Wayfair decision, the Michigan Department of Treasury began requiring 
remote sellers with sales exceeding $100,000 to, or 200 or more transactions with, Michigan 
purchasers in the previous calendar year to remit sales tax beginning October 1, 2018 (RAB 
2018-16). In a notice to remote sellers, the Department stated it would waive failure to file and 
deficiency penalties for returns and payments due before December 31, 2018, for sellers that 
only have nexus with the State because of this change, but interest would not be waived. The 
requirements are in line with the South Dakota law and, as mentioned earlier, Michigan also is 
a party to the Streamlined Sales and Use Tax Agreement. 
 

                                                

7 For more information on sales and use tax collection from remote sellers, see Bergan, Ryan, "Sales 
and Use Tax Collection on Internet Purchases", Senate Fiscal Agency, State Notes, Spring 2015. 
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The Department of Treasury estimates that changes under the new rules will increase sales 
tax collections by approximately $203 million in FY 2018-19, $236 million in FY 2019-20, and 
$248 million in FY 2020-21. These estimates represent 55% of estimated lost revenue. The 
remaining 45% is expected to remain uncollected because of the small seller exemption. To 
put these estimates in context, the May 2018 Consensus Revenue Estimating Conference 
projected the total sales and use tax collections for FY 2018-19 to be $8,994.7 million, so this 
would represent approximately a 2.3% increase in collections. 
 
Other State Actions and Possible Challenges 
 
According to information compiled by the Sales Tax Institute, thirty states, including Michigan, 
have implemented economic nexus-based remote sales tax requirements. Eleven of those 
states, including Michigan, relied on existing statutes instead of passing new economic nexus 
laws. These states patterned their remote seller nexus requirements after the South Dakota 
law by setting comparable minimum sales requirements and making collection requirements 
nonretroactive. Nearly every state that actually passed legislation regarding its economic 
nexus sales tax requirements did so before the Wayfair decision. Some states had legislation 
go into effect before the ruling, but most were contingent on the Supreme Court's overturning 
the physical presence requirement.  
 
Not all states welcomed the Wayfair decision, however. Members of the New Hampshire 
General Court (the state's legislature) introduced a bill in July that would have required any 
jurisdiction that wished to require a New Hampshire-based business to collect sales or use tax 
to register with the New Hampshire Department of Justice. The jurisdiction would need to pay 
a fee to cover the costs of implementation, and would have to submit the registration 120 days 
before attempting to collect the tax. The bill also would have required each jurisdiction to send 
a letter to the Department of Justice - for each transaction - before it could demand a New 
Hampshire business to collect a tax. The letters also would have to be sent 120 days before 
the jurisdiction could attempt to collect the tax for that transaction. The bill passed the state 
Senate unanimously before being defeated in its House of Representatives. 
 
In Wayfair, the Court noted several features of the South Dakota law that helped limit its burden 
on interstate commerce by giving small merchants a reasonable degree of protection. The law 
only requires a merchant to collect sales tax if it did a considerable amount of business in 
South Dakota, the law was not retroactive, and South Dakota is a party to the Streamlined 
Sales and Use Tax Agreement. Michigan's economic nexus-based requirement meets all of 
these standards. Meeting the standards does not prevent the new nexus requirements from 
being challenged, but a state that did not meet them would be more likely to have new 
economic nexus-based requirements overturned by a court.  
 
Federal Legislation 
 
The United States Congress has the constitutional authority to regulate commerce between 
the states, and has taken up the issue of sales and use tax collection by remote sellers on 
multiple occasions since 2000. Six bills were introduced during the 115th Congress (2017-
2018), although none received a vote. Versions of many of these bills have been introduced in 
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the past. Table 1 lists each bill sorted by date of introduction, and includes the bill sponsor and 
last action taken. Each of the bills is discussed in more detail below. 
 

Table 1 
Bill Bill Name Sponsor Introduced Last Action 

S. 976 
Marketplace Fairness 
Act of 2017 

Sen. Michael Enzi 
(R-Wyoming) 4/27/2017 

Hearing in the Senate 
Committee on Banking, 
Housing, and Urban Affairs 5/18/2017 

H.R. 2193 
Remote Transactions 
Parity Act of 2017 

Rep. Kristi Noem 
(R-South Dakota) 4/27/2017 

Referred to the House 
Judiciary Committee, 
Subcommittee on Regulatory 
Reform Commercial and 
Antitrust Law 5/5/2017 

H.R. 2887 

No Regulation Without 
Representation Act of 
2017 

Rep. James 
Sensenbrenner 
(R-Wisconsin) 6/12/2017 

Referred to the House 
Judiciary Committee, 
Subcommittee on Regulatory 
Reform Commercial and 
Antitrust Law 7/19/2017 

S. 3180 
Stop Taxing Our 
Potential Act of 2018 

Sen. Jon Tester 
(D-Montana) 6/28/2018 

Referred to the Senate 
Finance Committee 6/28/2018 

H.R. 6724 

Protecting Businesses 
from Burdensome 
Compliance Costs Act 
of 2018 

Rep. Bob Gibbs 
(R-Ohio) 9/6/2018 

Referred to the House 
Judiciary Committee 9/6/2018 

H.R. 6824 

Online Sales Simplicity 
and Small Business 
Relief Act of 2018 

Rep. James 
Sensenbrenner 
(R-Wisconsin) 9/13/2018 

Referred to the House 
Judiciary Committee 9/13/2018 

 
The "Marketplace Fairness Act" would have allowed any SSUTA member state to collect sales 
and use taxes from remote sellers, and allowed other states to collect sales and use taxes 
from remote sellers if they took certain steps to simplify their tax regimes. States also would 
have had to provide free of charge software to be used by remote sellers that could properly 
calculate sales and use tax due on transactions and file sales and use tax returns. The bill 
would have allowed a small remote seller exemption for sellers with less than $1 million in U.S. 
sales in the preceding calendar year. 
 
The "Remote Transactions Parity Act" was similar to the "Marketplace Fairness Act" in that it 
would have allowed SSUTA member states (and other states with simplification) to collect 
sales and use taxes from remote sellers. Some key differences between the bills concern the 
small remote seller exemption and limitations on audits. This bill would have phased in the 
small remote seller exemption over three years. In the first year, sellers with less than $10 
million in U.S. sales in the preceding calendar year would have been exempt, with the threshold 
declining to $5 million in the second year, and $1 million in the third and subsequent years. 
Under the bill, sellers that utilized an electronic marketplace (e.g. Amazon Marketplace) would 
not have been exempt under the small remote seller exemption. A state also would have been 
prohibited from auditing a remote seller that had properly registered to collect and remit sales 
and use tax if the seller had less than $5 million in U.S. sales in the preceding calendar year, 
unless there was reasonable suspicion that the remote seller had engaged in intentional 
misrepresentation or fraud. 
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The "No Regulation Without Representation Act of 2017" essentially would have codified the 
physical presence standard of Quill, while providing a standard definition of physical presence. 
It would have prohibited a state from mandating a remote seller to collect and remit sales or 
use tax or from requiring a seller to report any information related to the collection of sales or 
use tax, unless that seller had a physical presence in the state. It also would have prohibited 
a state from regulating the production, manufacture, or post-sale disposal of any product sold 
in the state that was manufactured in another state. 
 
Three bills were introduced after the Wayfair decision. The "Stop Taxing Our Potential Act" 
would have reinstated the physical presence standard from Quill. Unlike the "No Regulation 
Without Representation Act", the bill would have only prohibited a state from requiring a remote 
seller to collect and remit sales or use taxes, or to report information relating to those taxes. It 
would not have prohibited a state from regulating products sold in the state that were 
manufactured in another state. 
 
The "Protecting Businesses from Burdensome Compliance Costs Act" would have prohibited 
a state from imposing a tax collection or reporting requirement on remote sellers until January 
1, 2019. It also would have required states that wanted to collect tax from remote sellers to 
provide a statewide uniform tax rate that could not be higher than the highest combined rate 
of all state and local tax rates, allow remote sellers to remit tax to one location, and provide a 
statewide uniform provision for which items were taxable. 
 
Finally, the "Online Sales Simplicity and Small Business Relief Act" would have prohibited 
states from forcing remote sellers to remit sales tax from sales prior to June 21, 2018, or from 
imposing a sales tax collection duty on remote sellers for purchases made before January 1, 
2019. It also would have prohibited a state from imposing a collection requirement on a remote 
seller with less than $10 million in U.S. sales in the preceding calendar year, until the states 
developed an interstate compact simplifying their sales tax collection that was approved by 
Congress. 
 
It is not known whether any of these bills will be reintroduced or eventually become law, but 
the impact of each would be different for Michigan. The "Marketplace Fairness Act" and the 
"Remote Transactions Parity Act" would have been the least disruptive, since each basically 
codified the current legal landscape. It would not be possible to compare the small seller 
exceptions in those bills to the standards currently used by the Department of Treasury, since 
the bills refer to total U.S. sales and the Michigan standards refer only to sales to Michigan 
purchasers.  
 
The "Protecting Businesses from Burdensome Compliance Costs Act" would have been 
slightly more disruptive, since it would have prevented Michigan from implementing the new 
nexus standards until January 1, 2019. However, because the State already has a single tax 
rate and set of definitions for taxable goods, the other requirements in the bill would have been 
satisfied. 
 
The "Online Sales Simplicity and Small Business Relief Act" also would have prevented 
Michigan from implementing the new nexus standards until January 1, 2019. The small seller 
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exception of $10 million in U.S. sales would have been likely to exempt businesses that 
otherwise would have to remit sales tax under the State-level $100,000 exception. Also, the 
physical presence standard in the bill was stricter than current Michigan standards, meaning 
more businesses would have been classified as remote sellers for purposes of the law. 
 
Of the bills offered, the most disruptive to Michigan sales and use tax collection would have 
been the "No Regulation Without Representation Act" and the "Stop Taxing Our Potential Act". 
Both bills would have reinstated Quill's physical presence standard. Both bills defined physical 
presence similarly to the standard set in RAB 1999-1, but both bills explicitly rejected the 
Michigan Main Street Fairness Act's click-through nexus standard. If either bill had become 
law, Michigan would have not only failed to realize the potential revenue from the economic 
presence nexus expansion (estimated to be $200 to $250 million per year), but it also would 
have lost the increased revenue from the click-through nexus standard (estimated to be 
approximately $60 million per year). 
 
Concerns for Lawmakers 
 
While Michigan legislators may not need to pass a new law to implement expanded economic 
nexus standards, there may be reasons to do it anyway. Unless the proposed bills were 
drastically different than the standards currently being implemented by The Department of 
Treasury, the laws likely would not cause a conflict. The click-through nexus standard was 
implemented by the Legislature in 2015, although there is nothing in statute that would have 
prevented the Department from implementing the standards via a Revenue Administrative 
Bulletin. The advantage to lawmakers of passing a law would be that they would be able to 
choose what level to set the small seller exception, and by codifying that level in statute, it 
would prevent a future administration from rescinding what currently exists as guidance.  
 
Conclusion 
 
The Supreme Court decision in South Dakota v. Wayfair, Inc. will affect Michigan sales and 
use tax collection in coming years. The Michigan Department of Treasury began requiring 
remote sellers with sales exceeding $100,000 to, or 200 or more transactions with, Michigan 
purchasers in the previous calendar year to remit sales tax, beginning October 1, 2018. This 
change is expected to increase sales tax revenue by $203 million in FY 2018-19, $236 million 
in FY 2019-20, and $248 million in FY 2020-21. While it is not necessary for the Michigan 
Legislature to codify the requirement in statute, there may be reasons to do so anyway. 
 
Although the imposition of economic nexus on remote sellers by the Department mirrors the 
statute in question in Wayfair, the standards may still be challenged in court. Even if a 
challenge failed, there could still be a cost to the State to defend it. There have been mixed 
reactions to the Wayfair decision by the states, with some states that do not impose a sales 
tax objecting to the requirement that businesses from their states be required to collect sales 
tax for other states. As a result, the Federal government could intervene with legislation. 
Recent Federal proposals either would have solidified the Wayfair decision or codified the 
physical presence standard from the previous Court decisions. It is unknown if or when any 
action will be taken at the Federal level, given the number of proposals introduced since 2000 
that have not become law. 


